A. Introduction
Political asylum symbolizes a uniquely American ideal. The United States traces this attitude to its status as a country of immigrants-or, more precisely, as a country of refugees, seeing as how so much of its population emigrated in flight from some sort of persecution. As the Statue of Liberty proclaims: "Give me your tired, your poor,/your huddled masses yearning to breathe free,/The wretched refuse of your teeming shore,/Send these, the homeless, tempest-tossed to me;/I lift my lamp beside the golden door." 1 While the United States immortalized this invitation to sufferers of political and economic hardship in New York's harbor, though, it did not perceive a need to codify this guarantee in the statute books. In fact, until well into the twentieth century, the United States did not distinguish refugees from other immigrants.
World War II brought a major sea change in the way countries handled refugee issues, as countless numbers of displaced persons awaited resettlement. As a result, the United States began to distinguish refugees from general immigrants. Yet at first glance, the manner in which the United States has tackled refugee dilemmas appears an incoherent jumble, with problems only resolved in an ad hoc way. For instance, while the United States played an instrumental role in helping to draft the United Nations Convention Relating to the Status of Refugees, 2 which remains the basis for protection of refugees in the international community, it refused to bind itself to the Convention until it acceded to the subsequent Protocol sixteen years TANG THANH Tam LE is Professor of Law, University of Notre Dame Law School.
The author wishes to thank Arthur Povelones (J.D., 1995) for his invaluable assistance in the preparation of this report. 577 later, 3 and even then it did not pass legislation implementing the Convention standards for another thirteen years. 4 Meanwhile, its domestic law provided little to protect refugees beyond sporadic use of the parole power to admit refugees from communist nations when the need arose. 5 The breaking point for U.S. refugee policy, as with many other facets of U.S. policy, came with the Vietnamese debacle. An intense awareness of responsibility for the travails of the people the United States had attempted to protect for over a decade led Americans to accept large numbers of refugees from Indochina in the mid-1970s. 6 The resulting disorganization convinced American policymakers that the U.S. simply could no longer continue to handle mass refugee flows in an unsystematic manner. In an effort to provide more consistency, Congress passed the Refugee Act of 1980, which established procedures for admitting refugees and handling asylum applications. 7 Even after 1980, however, the United States chose to deal with some migration problems outside of the established procedures, including grants of special status to the Cuban migrants in 19808 and to the asylum seekers from El Salvador in 1990. 9 In 1957, author Robert Divine listed four driving forces of U.S. immigration policy, including economic analyses of the effect of immigrants; social factors, primarily those involving race or ethnicity; nationalistic tendencies to limit all immigration for the purported benefit of those already in the United States; and foreign policy considerations. 10 These underlying motivations have proven remarkably stable throughout American history, both in general and with regard to United States refugee policy; the major differences center on which factors receive the most emphasis at any particular time.
B. U.S. Refugee Policy Before World War II
The dominant attitude during this period permitted admission of refugees, as well as other immigrants, although domestic policy concerns occasionally compelled restriction. Before World War I, the United States essentially did not limit immigration admissions in general. The acute need for as much development as possible created a powerful incentive to accept as many people as possible. The federal government did not regulate immigration in any way until 1882,11 and most of the restrictions between 1882 and 1917 largely centered on moral crusades to exclude "undesirables", including convicts and persons suffering from physical or mental illness. 12 These restrictions did not aim to significantly limit the volume of immigration, and thus did not particularly affect refugees.
The notable exception to this liberal policy concerned Chinese immigrants. In what current observers universally condemn as an episode of blatant racism, Congress passed the Chinese Exclusion Act of 1882, which, as the title implied, excluded all Chinese from entry. 13 This extended in 1921 to an "Asiatic barred zone" covering immigrants from China, Japan, and Korea,' 4 as part of a system of worldwide quotas tied to census data of the racial makeup of the United States, in an attempt to maintain racial homogeneity and to explicitly limit immigration on a racial basis. 15 The Chinese exclusion remained entrenched until 1943,16 when the U.S. lifted the ban in order to further its wartime foreign policy. 17 Starting in 1917, the United States, mindful of the huge waves of immigrants crossing its borders, barred admission to persons likely to become "public charges" and established a literacy test for admission, although those people who could demonstrate that they had fled religious persecution did not have to pass the literacy test. 1 8 The restrictive effect of the new laws became painfully evident in 1930, when, in the throes of the Great Depression, President Hoover ordered reinterpretation of the "public charge" requirement. The State Department complied by announcing that any immigrant unlikely to obtain a job upon arrival or to have other sufficient means of survival would receive exclusion as a "public charge". 19 Not surprisingly, immigrant admissions plummeted in the wake of the reinterpretation; refugees particularly suffered because they had less likelihood of satisfying the "public charge" test than other immigrants. 20 The tragic climax of the domestic policy fixation came with the refusal to admit refugees fleeing Hitler's reign of terror. 67% of Americans opposed any increased admission of refugees in 1938;21 by 1939, despite Hitler's accelerated persecution, fully 83% of Americans, recognizing the potential scope of increased admissions and still fearful of economic competition, rejected any increased refugee admissions.
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C. U.S. Refugee Policy During the Cold War
Two factors combined to convince the United States to pursue a more expansive refugee policy after World War II ended. First, the rejection of refugees fleeing persecution at Hitler's hands remained fresh in the minds of Americans, and the United States resolved not to refuse refugees from potential enemies again. 23 Second, the United States had rapidly ascended to a position of global leadership, necessitating it to lead in the response to the refugees the war created. 24 Thus, when the United States cast the Soviet Union as a direct threat to peace, the U.S. decided to admit as many refugees as possible from communist countries in order to emphasize its position as the leader of the "free world". That is, foreign policy considerations took on greater emphasis in relation to domestic concerns as refugee policy became a tool of containment. 
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The United States quickly translated its newly perceived foreign policy interests into a major role in postwar international refugee issues. The United States played a pivotal role in the International Refugee Organization (IRO), the first international attempt to handle refugee concerns; the United States and United Kingdom accounted for 60% of the IRO budget. 2 6 The purposes of the IRO inevitably reflected the desires of its leading contributors. The IRO dealt primarily with refugees from World War II, especially those fleeing communist regimes in eastern Europe.
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By 1949, the Secretary General of the United Nations had concluded that the problem of stateless persons required a more comprehensive solution; this new emphasis ultimately resulted in the drafting of the Convention Relating to the Status of Refugees. 28 The Soviet bloc, not wishing to validate the increasing exodus of its citizens, withdrew from the drafting of the Convention, saying that persons unwilling to return to their country of origin represented "traitors" and did not deserve any international protection. 2 9 This meant the Western countries had a free hand to shape the Convention to suit their own purposes. Therefore, the Western-inspired Convention focused on protecting the refugees from World War II and the ideological refugees of Eastern Europe as opposed to political refugees in general, "economic refugees" fleeing due to a deprivation of socioeconomic rights, or persons suffering from persecution as a result of famine, civil unrest, or natural disaster. 30 In addition, by leaving interpretation of the provisions, including determination of refugee status, to the member states, the United States could use the Convention for ideological purposes by assuming that any person fleeing a communist nation had a well-founded fear of persecution. 3 1 Further, the Western countries carefully ensured that the duty of nonrefoulement would not entail a duty to grant asylum to qualifying refugees. 32 Although it participated in its drafting, the United States never became a party to the Convention. In a very real sense, though, the Convention reflected the various goals of the United States; humanitarian protection of political refugees through the Convention became the goal of the United States, but only because it perceived the goal as furthering its foreign policy interest of containment.
The United States took great pains to ensure that its domestic refugee policy reflected its foreign policy concerns. Although refugees still had to enter through the general immigration quota, the first legislation in the postwar period, the Displaced Persons Act of 1948, 3 3 "mortgaged" the immigration quotas to allow for admission of those displaced by World War II. The Immigration and Nationality Act (INA), 34 a landmark statute passed in 1952 establishing a framework for immigration policy, took two important steps with regard to refugees. The Attorney General received discretionary authority to parole any alien into the United States "for emergent reasons or for reasons deemed strictly in the public interest." 35 The United States would come to use this for mass paroles of communist refugees, although it did not utilize mass parole for non-communists. 36 The Attorney General also received discretionary authority to withhold deportation if the immigrant faced physical persecution.
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In 1953, the United States, again attempting to "discharge responsibilities towards persons uprooted by the war" and to "make a gesture to the anti-communist preoccupation of the Cold War Era",38 passed the Refugee Relief Act of 1953. 39 This allowed for the first time full-fledged entry of refugees above the quota limits. The law, however, limited eligibility to "refugees" in nations with anticommunist policies the United States sought to reinforce, "escapees" from a "Communist, Communist-dominated or Communist-occupied area", and "German expellees" from communist regions. 40 [Vol. 42 area of the Middle East. 4 1 These acts represented ad hoc solutions to refugee issues; the Immigration and Nationality Act Amendments of 1965 attempted to provide a more permanent statutory basis for refugee admissions by permitting the so-called "conditional entry" of certain aliens under the "seventh preference" designation. 4 2 Borrowing from the 1957 act, conditional entry applied to those fleeing from a communist or communist-dominated area or from the Middle East on account of race, religion, or political opinion. 43 This preference, obviously, ran counter to the non-discrimination principle stated in Article 3 of the Convention, a principle deemed so crucial that signatories could not subject it to a reservation when becoming a party to the Convention.
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In 1968, the United States acceded to the 1967 Protocol Relating to the Status of Refugees, 45 which incorporated the provisions of the Convention and extended them to all refugees regardless of time and location. Congress, however, passed no implementing legislation until 1980. By then, critics found that the previous statutory definitions proved "clearly unresponsive to the current diversity of refugee populations and does not adequately reflect the United States' traditional humanitarian concern for refugees throughout the world." 4 6 Defining "refugee" in accordance with the Convention, Congress thought, would represent a "significant humanitarian gesture" 4 7 and alleviate "the current immigration law's discriminatory treatment of refugees... ."48 Further, the continued use of the parole power to admit huge numbers of refugees frustrated Congress because Congress retained no meaningful role in the admission of refugees.
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All of these problems led Congress to enact the Refugee Act of 1980, generally viewed as "the first comprehensive refugee legislation" enacted by the United States. 50 The Act essentially adopted the Convention definition of "refugee" 5 1 and aimed to set U.S. refugee policy along a nondiscriminatory path, as advocates stressed 41 51. Refugee Act, supra n. 4, § 201. The Convention defines "refugee" as any person who "owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable, or owing to such fear, is unwilling to avail himself of the protection of that country...." Convention, supra n. 2, at Art. 1, sec.
A(2).
[Vol. 42 throughout the legislative history of the Act. 52 The Act established a procedure of determining ceilings of refugees from each region that would gain eligibility for admission each year, with the admissions "allocated among refugees of special humanitarian concern to the United States .... ,, 53 The President could only exceed these ceilings if admitting more refugees satisfied "grave humanitarian concerns or is otherwise in the national interest" and Congress assented. Through these safeguards, Congress wished to emphasize admission through the regular ceilings rather than through the modified parole power. 55 In limiting entry to refugees of "special humanitarian concern" to the United States, Congress "intend[ed] to emphasize that the plight of the refugees themselves as opposed to national origins or political considerations should be paramount in determining which refugees are to be admitted to the United States." 5 6 Indeed, some members of Congress indicated that they would scrutinize the refugee quotas set under the Act so that the quotas would "be equitably distributed amongst the refugees of the world and will not be tainted with ideological, geographical or racial or ethnic biases .... ,,57
The Refugee Act also established for the first time procedures to cover claims of political asylum by migrants either in the United States or at the border, with the Attorney General receiving discretion to grant asylum to aliens establishing refugee status under the Convention definition. 58 The Act made nonrefoulement mandatory, as the Convention required, upon a determination that the "alien's life or freedom would be threatened.. .on account of race, religion, nationality, membership in a particular social group, or political opinion." 5 9 52. The Convention states that nations "shall apply the provisions of this Convention to refugees without discrimination as to race, religion or country of origin." Convention, supra n. 2, at Art. 3. For evidence of congressional intent regarding eradication of discrimination with the Refugee Act, see, e.g., "The Refugee Act of 1979: Hearings on S.643 Before the Senate Committee on the Judiciary," 96th Cong., 1st Sess. 9, 11 (1979) 
II. COMPLIANCE RECORD
The provisions of the Refugee Act continue to form the underlying structure of U.S. refugee policy; the implementation of the Act represents the primary basis for judging the extent of United States compliance with the norms of the Convention. The following sections will evaluate the compliance record of the United States since passage of the Refugee Act by tracing the path of the potential refugee from the country of origin to final acceptance in the United States as a refugee.
A. Alienage
The Convention allows a person to claim refugee status only if the person is "outside the country of his nationality and is unable, or ...unwilling to avail himself of the protection of that country....
This allows signatories to ignore the large number of people trapped in circumstances similar to those of refugees but who cannot escape their home countries. 6 1 The United States holds its applicants for asylum to this prerequisite and eschews any more generous policy, but has taken a more liberal viewpoint regarding applicants for refugee status. Regarding refugee status, the United States does go beyond the Convention's alienage requirement in the Refugee Act by allowing persons to apply for refugee status from within the country of alleged persecution if the President has specified that country by law. 62 Currently, the President has designated people living in Vietnam, Cuba, Haiti, and the former Soviet Union as eligible for refugee status in this manner. 63 Regarding asylum applicants, though, United States courts have determined that if an asylum applicant could have received the protection of the country of nationality in another region of that country, persecution in a section of the country has not demonstrated that the country of nationality is unable or unwilling to protect the person. 64 The asylum interpretation may run counter to the guidelines in the United Nations Handbook on Proce- 
B. Return En Route
For over a decade, the United States has intercepted Haitians on the high seas and forcibly returned them to Haiti, in order to decrease the number of Haitians entering the country. In 1981 President Reagan entered into an agreement with the Haitian government to "interdict" Haitian vessels bound for the United States, with the only refugee screening consisting of short interviews on Coast Guard ships.
6 6 In 1992, responding to a large increase in Haitian migration flowing from a military coup, President Bush ordered interdiction and return with no refugee screening whatsoever. 6 7 Although President Clinton had denounced the Bush policy during the presidential campaign, 68 the Clinton Administration continues to forcibly interdict all Haitian boats headed toward the United States. 69 This policy marks the second occasion that a Convention signatory has repatriated potential refugees without any screening.
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Refugee advocates challenged the Bush policy in court, charging that the policy violated both U.S. law and the nonrefoulement provisions of the Convention. The U.S. Supreme Court ruled that the United States could interdict Haitians on the high seas and return them to Haiti without making any determination of refugee status. The Court ruled that the words "deport or return" in the section of the Refugee Act pertaining to withholding of deportation referred only to persons subject to deportation or exclusion hearings, 72 thus refusing to give the Act extraterritorial reach. 73 The Court further argued that the word "refouler" in Article 33 of the Convention re-65. Handbook, supra n. 32, § 91 ("The fear of being persecuted need not always extend to the whole territory of the refugee's country of nationality ..... [ ferred to "a defensive act of resistance or exclusion at a border rather than an act of transporting someone to a particular destination," 74 and thus applied only to persons "on the threshold of initial entry."
The Court also looked at the negotiating history of the Convention and found that the parties did not intend for the word "refouler" to include persons beyond the territory of the country.
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Refugee advocates chastised the Court's narrow interpretation of the Convention and warned that restrictive policies would become more widespread, both in the United States and abroad. 7 7 The UNHCR condemned the ruling as a "major setback to modem international refugee law." 78 In a technical legal sense, the United States may indeed not have undertaken an obligation to interpret the Convention more liberally than the terms require. 79 In fact, the Court's view of the proper scope of the nonrefoulement guarantee finds some support among refugee law experts. 8 0 Even if the ruling proves technically correct, though, it undercut the spirit of the nonrefoulement provision in Article 33 of the Convention, as the Court's opinion conceded. 8 ' The decision, then, reflects an outgrowth of the "compassion fatigue" phenomenon which pervades the United States in a time of perceived social and economic difficulties.
The United States indicated its willingness to extend interdiction strategies beyond Haiti when it intercepted three boats containing 659 Chinese immigrants in international waters off the coast of Mexico. Although INS officials and UNHCR officials screened the migrants before turning the rejected applicants over to Mexico for return to China, only one person survived both screening processes 74. Id. at 2564. Article 33 reads: "No Contracting State shall expel or return ("refouler") a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a political social group or political opinion." Convention, supra n. 2, at Art. 33(1). The Court arrived at this conclusion in part by wading through various definitions of "refouler" in two French-English dictionaries. Sale I, 113 S. Ct. at 2564 nn. 37-39.
75. Sale I, 113 S. Ct. at 2563. 76. Id. at 2567. The Court emphasized that the Dutch representative had this interpretation "placed on record", although the delegates did not explicitly adopt the interpretation, id. at 2566, and that the Swiss delegation may have conditioned its acceptance of the Convention on this interpretation as well. Id. at 2567 n. 44. [Vol. 42
and reached the United States. 8 2 As it did with the Haitians, the United States successfully avoided having to confront a large number of asylum applicants through its high seas interdiction, but this policy obviously raises questions about United States compliance with the spirit, if not the letter, of the nonrefoulement provision in Article 33 of the Convention.
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C. Individualized Hearings and Detention of Asylum Seekers
The person who successfully makes it to the border of the United States must have claims for asylum or nonrefoulement heard. The language of Article 184 and Article 3385 logically implies that the United States cannot evade its duty by not individually hearing asylum claims of people at its borders. 8 6 On the other hand, the sheer number of people reaching the border and requesting asylum outstripped the ability of the United States to individually consider asylum claims. 8 7 As a result, the United States resorted to two questionable practices arguably contravening the letter and the spirit of the Convention: mass prejudgment of refugee and asylum claims and routine detention of asylum seekers.
Mass Prejudgment
Article 33 implicitly allows a state to return any person not qualifying as a refugee. 83. China has fined or imprisoned illegal migrants repatriated to China, leading to charges that this amounted to persecution. Schmetzer, "Fleeing Chinese Peasants: Pressure on America?," Chicago Tribune, June 27, 1993, sec. 1, at 19. 84. Because the term "refugee" applies to a person, not a group, under Article 1, determinations of refugee status would have to evaluate individual cases, not group cases. See Convention, supra n. 2, at Art. 1.
85. Returning groups of people without individualized determination would risk return of legitimate individual refugees; a person becomes a refugee upon satisfying the definition, not when a state recognizes the refugee. See Convention, supra n. 2, at Art. 33; Handbook, supra n. 32, § 28 ("Recognition of his refugee status does not therefore make him a refugee but declares him to be one. He does not become a refugee because of recognition, but is recognized because he is a refugee.").
86. Goodwin-Gill, supra n. 80, at 18-19. 87. The United States assumed at the time of passage of the Refugee Act that admission of 5,000 people annually through asylum would prove generous, even though backlogs existing at the time made that expectation unrealistic even then. Loescher & Scanlan, supra n. 8, at 180. applicants in order to expeditiously evaluate the merits of a claim of refugee status and return those judged to have insufficient evidence of persecution or risk of persecution. Mass prejudgment of any sort proves troublesome enough, 8 9 and it becomes even more troublesome when coupled with blatant discrimination. Immigration and Naturalization Service (INS) officials in Florida refused to return Nicaraguan asylum applicants on account of potential persecution at the hands of the Sandinistas, 90 a decision backed up by the Attorney General. 9 1 Asylum applicants from other countries (primarily Haiti, El Salvador, Guatemala, and Honduras), though, did not similarly benefit from mass treatment; rather, the United States engaged in a desperate quest to reject as many applicants from this region as possible. 92 Applicants for refugee status from these countries fared no better; under the priority system employed by the United States within its regional ceilings for refugee admissions, countries not of foreign policy concern to the United States have not received designation, thus representing another mass prejudgment. 
Detention of Asylum Seekers
Article 31 of the Convention requires that countries not detain asylum seekers unless investigatory purposes or a chance of disappearance or harm to public order. compels detention of an individual. 94 In an ad hoc response to 125,000 fleeing Cubans in 1980, however, the United States indefinitely detained Cubans deemed dangerous, which generated fierce controversy. 95 When subsequently faced with large numbers of Haitians seeking asylum, the United States decided to detain the Haitians without bond. 96 The purpose centered not on national security but on deterrence of asylum seekers, even though Haitians represented fewer than two percent of the people entering the United States illegally. 97 Further, the 98 This led to a ruling by the Supreme Court that the INS had violated its own regulations prohibiting discrimination in the application of detention. 9 9 The detention policy eventually extended to all asylum seekers, but still primarily focused on Latin Americans and never included applicants from eastern Europe. 0 0 In a case centering on detention of asylum seekers from El Salvador, a court detailed systematic abuses of those detained during the early 1980s. 1 0 1 For instance, INS officials, contrary to stated INS policy, used threats, misrepresentations, subterfuges, and other forms of coercion in attempting to convince Salvadorans to sign voluntary departure forms, even when they expressed an unequivocal fear of return. Also, the agents denied the Salvadorans' right to counsel on many occasions, either directly or by holding the Salvadorans in remote locations, and by maintaining highly inaccurate lists of agencies providing legal assistance. Finally, INS officials placed a higher burden of proof on Salvadoran asylum applicants, due to their prejudgment that the Salvadorans' claims lacked merit. 1 
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The case of the Haitian refugees detained indefinitely at the United States naval base at Guantanamo Bay because they had tested positive for HIV 10 3 represents the most recent and well-publicized incident of detention. Congress has barred immigrants with HIV from entry to the United States, but not refugees with the same problem. The law provides that a refugee with an excludable medical condition can receive admission "for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest." 1 4 The United States had never tested any other country's asylum seekers for HIV, creating a presumption that the exemption would apply.' 0 5 At the request of other countries willing to accept refugees from Haiti in the wake of the overthrow of President Jean-Bertrand Aristide, 10 6 however, U.S. officials tested the Haitians at Guantanamo Bay for HIV. Those who had passed the prescreening for refugee status but had tested positive for HIV remained at Guantanamo. As the court pointed out, this not only relegated the Haitians to live in squalid conditions, 10 7 it presented a health threat since the Guantanamo base lacked the proper facilities and personnel to properly handle people with HIV 0 8 and by holding all of the Haitians with HIV in one place, had one of them contracted a contagious life-threatening disease of some sort, the disease could easily have spread through the entire camp. 10 9 The court ruled that any detained person has a due process right to governmental conduct that did not become "deliberately indifferent to the personal needs of non-convicted detainees," 1 10 and that this detention constituted deliberate indifference to the health of the Haitians. 1 ' Also, the court disallowed the use of the ban on people with communicable diseases to Haitians with HIV; because the law did not receive strict enforcement, enforcing the ban against the Haitians constituted discrimination." 2 While the court have sustained challenges to detention policies, questionable detention policies continue, particularly with regard to Haitians who reach the United States. The Haitians remain detained in rural facilities, 1 13 with troublesome transfer policies, 114 obsolete lists of available counsel, 11 5 and a high degree of abuse that the government has delayed in resolving. 116 While the United States indefinitely detains Haitians in Florida, the Cuban who recently emigrated to the United States by way of a daring flight only faced 48 hours of detention in the same facility. 11 7 By detaining classes of asylum seekers without individual demonstrations of investigatory purposes, risk of disappearance, or a risk to security, the detention policies remain in tension with Article 31 of the Convention. The use of detention to deter Latin American asylum seekers also impacts on the rule against discrimination in Article 3 of the Convention. 
D. Procedures for Determining Refugee Status and Asylum
Procedurally, states must enact sufficient procedures to fulfill their obligations to genuine refugees. 1 18 The Convention leaves the specific procedural details, however, to the states." l 9 Indeed, apart from the limitation on restricting the free movement of people with pending claims 120 and perhaps the need for the procedures to maintain independence from general immigration law, 121 states retain a free hand so long as the procedures conform to the general good faith requirement. 1 2 2 These limitations form the backdrop for an analysis of the procedures both for admitting refugees overseas and for recognizing as refugees and granting asylum to persons inside the country or at the borders.
Refugee Status Procedures
Under the Refugee Act, the United States has separate procedures for evaluating claims for refugee status from outside the United States and for evaluating asylum claims inside the United States. The refugee admissions program starts from the designation of ceilings for admission from each region of the world. The President proposes the ceilings, and, after consultation, Congress establishes the ceilings, usually following the recommendations of the President. As the numbers presented later will attest, the total ceilings reflect a commitment to admit a significant share of the world's refugees.'
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The numbers also indicate, though, that the use of regional ceilings within the overall ceiling results in a structure where refugees from certain regions enjoy an unfair procedural advantage over refugees from other regions. 12 4 This raises questions about whether the use of regional ceilings complies with the nondiscrimination mandate of Article 3 of the Convention.
In addition to the regional ceilings themselves, the United States favors refugees from certain countries within these regions as well. Refugees must typically interview with INS officials at designated locations. The INS currently maintains field offices in Mexico City, 118. See Handbook, supra n. 32, § 189 ("It is obvious that, to enable States parties to the Convention and to the Protocol to implement their provisions, refugees have to be identified.").
119. See id. ("It is ... left to each Contracting State to establish the procedure that it considers most appropriate, having regard to its particular constitutional and administrative structure.").
120. Convention, supra n. 
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Moscow, Rome, Vienna, Frankfurt, Athens, Nairobi, New Delhi, Bangkok, Singapore, and Hong Kong, and officials make "circuit rides" to conduct interviews at other designated ports. 125 These locations place a heavy burden on applicants from disfavored regions, who must travel a great distance to reach a processing center.
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More importantly, the United States processes refugees according to a system of priorities. The six priorities, in descending order, include:
(1) "exceptional cases" either of refugees in immediate danger of death or of compelling concern to the U.S., (2) former U.S. government employees, (3) family unification, (4) other ties to the U.S., (5) more distant family relations, and (6) This indicates that the United States will admit refugees of lower priorities from countries it disapproves of (Somalia, Iraq, Cuba) or has special commitments to (Laos, Vietnam) at the expense of applicants from other countries where similar persecution may exist. Some observers have concluded that the priority system has not received sufficient congressional scrutiny, and has helped further discriminatory implementation of the Refugee Act. Asylum, and Parole. 13 1 Asylum officers interview every applicant for asylum.' 3 2 The officer must engage in a nonadversarial interview, and in privacy if the applicant so requests. 133 Through the interview, the Asylum Officer seeks to "elicit all relevant and useful information" i ' 4 about the applicant, in accordance with the Handbook standard that "the duty to ascertain and evaluate all the relevant facts is shared between the applicant and the examiner." 3 5 The applicant has a right to have counsel present and to present affidavits and witnesses. 136 The applicant may submit other corroborating evidence for thirty days after the interview. 137 The Bureau of Human Rights and Humanitarian Affairs (BHRHA) of the State Department may contribute to the record considered by the Asylum Officer; the applicant must receive all nonclassified information the BHRHA provides and have the opportunity to respond.' 3 8
If an asylum application arises in the context of a deportation or an exclusion hearing, an Immigration Judge, one of the people the Attorney General has designated to handle immigration claims, has exclusive jurisdiction.' 3 9 An applicant rejected by an Asylum Officer may renew the application before the Immigration Judge once a deportation or exclusion hearing commences. 140 The Immigration Judge reaches a decision using the same standards as Asylum Officers, but may first conduct an adversarial evidentiary hearing to resolve factual matters. 14 1 The applicant has a right of appeal to the Attorney General; the Attorney General has created the Board of Immigration Appeals (BIA) as the appeal mechanism and appoints its 150 and once again appellate courts will only reverse if no reasonable factfinder would have decided as it did.' 5 ' The Attorney General has no discretion, however, to deport to the country of persecution once the applicant gains eligibility under the statute.152
The crucial procedural controversy involves the role of the State Department in the process. Diplomats and desk officers who compile the BHRHA reports, understandably influenced by foreign relations concerns, will play down persecution in countries the U.S. wishes to maintain good relations with and play up persecution elsewhere. As a result, asylum decisions exhibit this bias because Asylum Officers and courts almost always follow the State Department determinations. In fact, 96% of cases decided by Asylum Officers conformed to the State Department opinion,' 5 4 and a study of Immigration Judge rulings also found great deference to the opinions of the State Department.
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In an effort to decrease this foreign policy influence in decisionmaking, regulations now direct the INS to gather information from other "credible sources, such as international organizations, private voluntary agencies, or academic institutions," 56 "disseminate to Asylum Officers information on persecution of persons in other countries," 1 57 and to "maintain a documentation center with information on human rights conditions." 15 8 The INS has begun to compile the nongovernmental information through use of "master exhibits" on specific subpopulations of people subject to persecution, so that parties wishing to use nongovernmental documents have a ready reference. 159 The applicant must receive any information the Asylum Officer relies upon and have a chance to rebut the information.
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The injection of information from other sources, though, may not have much effect on bias toward official governmental findings. 16 1 A study of Immigration Judges found that they routinely ignored data from nongovernmental sources. 16 2 In. fact, one appellate court has gone so far as to say that it would not consider reports of human rights abuses from any source other than the U.S. government or the U.N., saying it could not adequately gauge the motivations of the people drawing up the other reports. 163 This court stated that even though the official sources may suffer from political bias, the judiciary has little ability to weigh the accuracy of the official assessments, so it cannot legitimately challenge them.' 6 4 For the most part, then, the State Department has retained an important role in the asylum procedure.
E. Substantive Refugee Status and Asylum Determinations
Substantively, states incur an obligation under the Convention to confer refugee status on people they decide meet the Convention criteria. States, however, retain discretion to determine whether the person falls under the Convention or not, provided that they interpret the Convention in good faith and in a nondiscriminatory way. The 1980 Refugee Act has adopted the Convention definition of "refugee". 165 [Vol. 42 pret the Convention definition involves examining judicial review of refugee decisions. Courts, especially the Supreme Court, have chosen to interpret the Convention more restrictively in recent years, thereby providing the executive branch with legal authority to limit obligations under the Convention.
Well-Founded Fear
The Handbook elaborates a two-part test -subjective and objective -for judging when a fear proves "well-founded". 166 United States courts have generally followed this pattern of evaluating the fear of a potential refugee.167 Subjectively, the applicant must demonstrate a genuine fear of persecution, which brings claims of credibility into question. Although in the large majority of cases courts find enough of a subjective fear to require a complete consideration of the objectivity of the fear, if courts doubt the genuineness of the fear, they will deny the application without bothering to make a detailed evaluation of the objective merits of the case. 16 8 Objectively, the applicant must present specific facts which can prove that a reasonable person in the applicant's person would fear persecution. 170. See Goodwin-Gill, supra n. 80, at 39 (life or freedom plus other rights, depending on the seriousness of the violation, the nature of the restriction, and the connection between the restriction and a rights deprivation); Hathaway, supra n. 61, at 109-117 (four-tier test for persecution based on rights derived from international covenants).
171. Handbook, supra n. 32, § 51.
States courts have come far short of establishing such a thorough theoretical construct, naturally preferring to consider the problem more narrowly in the context of individual cases. Courts concur that any significant curtailment of life or freedom will amount to persecution. Courts have ruled, though, that short-term detention by totalitarian regimes did not constitute persecution; 17 2 only when imprisonment stretched for a period of several months had the detention surpassed the threshold for persecution. 173 Also, punishment of crime will not amount to persecution unless the punishment flowed from an "improper governmental motive". 174 Enforcement of military conscription will not qualify either unless the enforcement becomes "disproportionately severe" or the conscription requested proves "contrary to the basic rules of human conduct."
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The Supreme Court has hinted that persecution would represent a "seemingly broader concept" than "life or freedom". 176 A few lower courts have concurred, embracing a broad concept of persecution. One extended the definition to "punishment ... that any country does not recognize as legitimate." 177 Another summed up relevant precedent and concluded that harm alone would suffice. 178 Generally, however, courts have required a substantial degree of harm before they have classified the harm as "persecution". For instance, economic deprivation will constitute persecution only if it resulted from a governmental act specifically aimed at the person or group and the deprivation sharply curtails the ability to earn a livelihood. 179 [Vol. 42 porters of the regime, the military, the government, and other groups the government proves "unable or unwilling to control"), 1 80 if the government has the will and the ability to protect an individual, harm inflicted by another group will not constitute "persecution". 18 1 An examination of these decisions indicates, then, that while the United States may not have engaged in a frontal assault on the Convention conception of "persecution", its courts have nibbled at the edges through strict interpretations of the term in some cases.
Civil or Political Status
Even if a person faces persecution, the persecution must have occurred (or must occur in the future) "on account of race, religion, nationality, membership in a particular social group." 182 This has proven increasingly unavailing for modern-day victims of generalized violence, who cannot prove individualized or group-specific persecution.' 8 3 United States courts have zealously labored to keep refugee status within the narrow bounds of civil or political status delineated in the Refugee Act. A recent Supreme Court decision, INS v. EliasZacarias, confirms an ominous trend by U.S. courts to require an even stronger connection than formerly required between the persecution and one of the five enumerated grounds.' 8 4 The Court, through an opinion written by Justice Scalia, ruled that in order to demonstrate persecution on account of the political opinion of neutrality, the applicant must prove that the persecutors wished to punish the neutrality and must not have had any other purpose for their persecution.I 8 5 It also noted that the victim must prove that the persecution occurred on account of the victim's political opinion, not the political opinion of the persecutor. ' 8 6 The ruling prompted a dissenting opinion which remarked that "the narrow, grudging construction 184. 112 S. Ct. 812 (1992). The case involved an 18-year-old Guatemalan who was asked by armed, uniformed, and masked guerrillas to join their forces and had refused. When they promised to return, he fled, fearing either persecution by the guerrillas for refusing to join or retaliation by the government if he joined the guerrillas. After reaching the United States, the guerrillas had returned to his home to look for him on two occasions.
185. Id. at 816-17. This does not require, however, an affirmative statement of belief by the victim; even when an applicant lied to potential persecutors about the applicant's political opinion, the applicant may have the ability to prove persecution on account of political opinion. Rivas-Martinez v. INS, 997 F.2d 1143, 1147 (5th Cir. 186. Elias-Zacarias, 112 S. Ct. at 816 ("If a Nazi regime persecutes Jews, it is not, within the ordinary meaning of language, engaging in persecution on account of political opinion; and if a fundamentalist Moslem regime persecutes democrats, it is not engaging in persecution on account of religion.").
of the concept of 'political opinion'" proved inconsistent with a more liberal ruling regarding likelihood of persecution issued five years earlier by the Court.
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An examination of recent case law reveals that courts have indeed applied this "narrow, grudging construction" in cases involving all five enumerated grounds. One court held that as long as a government cooperates with members of other races and nationalities, the court would presume that the government punishes members of a particular minority race or nationality for legitimate reasons and thus has not persecuted an individual applicant on account of race or nationality. 88 Regarding religion, if a government has the will and capability to prosecute groups that persecute people on the basis of religion, the persecuted people cannot claim refugee status. 8 9 Similarly, if the government persecutes but has non-religious motivations for its actions, courts will not find persecution on account of religion.' 90 Courts have interpreted "particular social group" rather narrowly, and rejected most claims to membership in a particular social group.' 91 Finally, the Supreme Court decision itself exhibits the narrow interpretation now given to "political opinion".' [Vol. 42
In the end, however, the stricter scrutiny of whether persecution occurred on account of one of the five enumerated categories illustrates less any lack of compliance with the Convention definition on the part of the United States than the shortcomings of the Convention definition itself.
Cessation
Finally, if conditions in the country have changed to the extent that the threat of persecution has effectively ceased, a person cannot claim refugee status. 1 9 3 The coincidence of a large backlog of asylum cases and the sudden end of the Cold War have transformed this provision into a welcome tool to limit asylum claims in recent years. The Board of Immigration Appeals took "administrative notice" of the political changes in many countries and denied asylum claims unless the applicant could provide evidence indicating a fear of persecution despite the new regimes.1 9 4 This has spawned several challenges to the use of the general administrative notice. One challenge concerned whether the generalized notice could serve as the exclusive means for deciding a case. 19 5 Another dispute revolves around whether the BIA must inform the applicant of its intent to take notice of the change in conditions and provide an opportunity to respond to the notice. 19 6 Another debate takes up the related question of whether the potential to have a case reopened to respond to new evi- . 1992) , where the court ruled that use of a completely generalized notice in response to a Nicaraguan's claim that the change in government would not stop future persecution does not provide a sufficient basis for cessation.
196. Compare Kapcia v. INS, 944 F.2d 702, 705-06 (10th Cir. 1991) (if the applicant can reasonably anticipate that the BIA would bring the change of government into consideration, no notice required), with Castillo-Villagra, 972 F.2d at 1038-39 (if the government seeks to take notice of issues resting on questionable assumptions, such as assuming that the rise to power of Violeta Chamorro in Nicaragua necessarily meant that the Sandinistas could not persecute people with impunity, it must warn the applicant and provide the opportunity to respond). The BIA recently interpreted Castillo-Villagra to say that knowledge of new conditions and knowledge of the BIA's ability to take notice suffices. dence adequately protects an applicant when the BIA takes administrative notice without providing an opportunity to rebut the notice.
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F. Rights Upon Resettlement
In contrast to the roadblocks barring initial acceptance as a refugee, once a refugee settles in the United States, the U.S. takes great pains to fulfill the obligations it incurs under the Convention with regard to accepted refugees. 198 The refugees the United States accepts for resettlement become eligible for a wide array of services under statute. Refugees qualify for employment, housing, education, cash, food, and medical care programs. 199 The U.S. readily provides such assistance because it wishes refugees to become self-sufficient as soon as possible; thus, the overwhelming emphasis of the resettlement statutes centers on providing employment for refugees. 20 0 In fact, federal regulations require that if 55% or more of the eligible refugees in a state receive cash and medical assistance (CMA), 85% of the money provided to the states for refugee social services must go toward employment services. 20 1 Statutes also place the burden on U.S. officials to establish housing and education programs that provide refugees with fulfillment of these "basic needs". 20 2 A refugee may receive CMA if the refugee proves need and does not qualify for assistance under other programs. 20 3 The U.S. may condition this assistance on the participation of the refugee in a job search, including acceptance of any "appropriate" job offer. The major question regarding these resettlement programs has revolved around whether the amount of funding the federal government provides for the programs adequately accounts for the needs of refugees admitted by the federal government. This question, U.S. officials have discovered, involves a delicate balancing act. Once refugees exhaust their eligibility under the refugee-specific programs, 198. Generally speaking, accepted refugees enjoy most of the rights of nationals of the host country. See Convention, supra n. 2, at Arts. 4, 8, 13-28, 34 for these obligations. Voting rights represents a conspicuous exception, but a few advocates have proposed that the U.S. grant the right to vote to certain aliens residing in the country. Rosburg, "Aliens and Equal Protection: Why Not the Right to Vote?," 75 Mich. L. Rev. 1092 Rev. (1977 .
199. For an overview of this eligibility and a comparison to the eligibility of aliens in general, see Kurzban, supra n. 143, at F-1.
200. The legislation authorizing resettlement programs stresses that "employable refugees should be placed on jobs as soon as possible after their arrival in the United States." 8 U.S.C. § 1522(a) (1)(B)(i) (1988) . they will receive general welfare benefits if necessary. If the government gives refugees too much early assistance, the refugees will become too dependent on receiving public assistance, meaning more refugees will enter the welfare system and the indirect costs of admitting refugees to the United States will increase. 2 0 5 This belief, in combination with budgetary restraints, has led the United States to decrease the amount of money it devotes to refugee resettlement, reasoning that while refugees still receive enough assistance to facilitate their entry, the cutbacks provide an added incentive to obtain employment as quickly as possible. Thus, in fiscal year 1986 the federal government spent $6,629 per refugee in direct resettlement expenditures, but by fiscal year 1990 that amount had decreased to $3,185, and that level has remained fairly constant since then. 20 6 While the decreases have not yet reached dangerous levels, further decreases would jeopardize the well-being of resettled refugees.
G. Statistical Analyses
Focusing on some of the statistical data released over the years will help in evaluating whether the United States .has lived up to the substantive promises of the Convention. In general, the figures demonstrate that the United States has made a praiseworthy effort to admit a substantial number of refugees over the years. proval of applications for refugee status from fiscal years 1986 to 1992, and approximately two thirds of that total consists of applicants from communist Ethiopia. The U.S. has accepted applications from less than 14,000 Latin Americans, and virtually all accepted applications came from Cubans. Less than 50,000 refugee status approvals came from the Near East, almost exclusively from Afghanistan, Iran, and, in the wake of the Gulf War, Iraq. These totals contrast with almost 250,000 acceptances each during that time period from East Asia and the Soviet Union and close to 50,000 from Eastern Europe. To sum up, then, the United States approved refugee applications from over 600,000 people from either communist countries or other countries whose political systems the United States disapproved of, while it accepted less than 5,000 refugees from all other countries. 2 16 These numbers underscore how the refugee admission process has in practice ignored the call of Article 3 and worked primarily to benefit refugees from certain countries independent of the level of persecution refugees from each country have suffered.
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Some explanations advanced to explain the discrepancy soften this conclusion, while others do not. First, the estimated 2.5 million Palestinian refugees from the Near East fall under a separate U.N. refugee program and typically do not desire resettlement in a different region. Second, more than 50% of the refugees specifically singled out by the UNHCR as needing resettlement do resettle in the United States. 2 18 Third, the United States will often stress the superiority of repatriation and regional solutions for refugees from distant places such as Africa. The United States, however, has tended to use this argument selectively, only emphasizing alternative solutions when doing so buttresses its prejudgment not to admit refugees from 217. This result accords with the conclusion of a study finding no correlation between rights abuses in a country and chances of admission to the United States as a refugee. Gibney et al., "USA Refugee Policy: A Human Rights Analysis Update," 5 J.
Refugee Stud. 33, 40-41 (1992 For instance, when ceilings proved higher than the number of actual refugees from a region, the United States, when it perceived a foreign policy benefit from admitting people from that region anyway, would accept people with spurious refugee claims in order to fill the ceiling for that year. 
Asylum Decisions
The foreign policy emphasis in determining which asylum claims the United States will encourage or discourage has inevitably resulted in stark contrasts in asylum acceptance rates. 2 2 1 Roughly 80 percent of persons granted asylum came from communist countries or countries whose political systems the United States disapproved of, although the majority of applicants came from other countries. This disparity would have proven even greater had asylum adjudicators not, at the behest of the State Department, toughened the standards for those from Eastern Europe and Nicaragua in the wake of the political changes there. 2 22 Had the United States not successfully kept many cases from adjudication through detention or interdiction, the gap would have swelled even further.
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The United States has attempted to make two explanations for the distinction, neither of which proves satisfying. First, it has argued that applicants from communist nations fled "totalitarian" countries, which it claimed persecuted to a greater extent that the "authoritarian" countries most applicants came from. 224. The U.S. nearly enshrined this distinction into law. In 1986, responding to an observation by Attorney General Edwin Meese that U.S. law should distinguish communists from other refugees, Justice Department officials drafted rules providing that the U.S. would presume that migrants from "totalitarian" nations possessed a well-founded fear of persecution. Zucker & Zucker, supra n. 8, at 143. viewed the refugee problem. A General Accounting Office study found that among applicants who had recounted threats to their lives or torture, arrest, or imprisonment in their home countries, 3% of applicants from El Salvador received approval compared to 55% for applicants from Poland and 64% for applicants from Iran. 22 5 Any distinction between "totalitarian" and "authoritarian" governments, then, do not justify the large differences in asylum acceptance rates between the two. Second, the United States has insisted that most people from Latin America seek asylum for economic reasons, thus justifying lower approval rates for applicants from impoverished countries. 2 26 This argument flies in the face of volumes of statistical data to the contrary. The large majority of applications for asylum come from countries with the worst human rights abuses. 2 27 Specific analyses of the number of people leaving El Salvador 228 and Haiti 22 9 each year have shown that increases in departure from each country closely correlated to increases in the amount of political persecution occurring in each country. Therefore, although a recent revamping of the INS asylum adjudication procedure resulted in some improvement in asylum acceptance rates from previously disfavored nations, 23 0 the asylum adjudication process continues to largely reflect the foreign policy concerns of the United States.
III. PROSPECTS FOR FUTURE PROTECTION: PROPOSALS FOR REFORM
Like many other Western countries, economic difficulties in the U.S. have combined with budget limitations to create a degree of "compassion fatigue" toward immigrants in general, including refugees. The stories highlighting skyrocketing numbers of asylum applicants 23 1 and the implication of asylum applicants in several notorious terrorist incidents 23 2 have exacerbated these concerns and spurred many proposals to reform refugee law.
The reform proposals generally center on dealing with two eventualities not foreseen by the Convention. First, the reform proposals seek to find a legally effective way to handle and reject a large number of people claiming refugee status, arguing that the emphasis on meticulous individualized decisionmaking emphasized in the Convention arose from a world with much fewer people demanding asylum. 23 3 Second, the reformers aim at establishing procedures applicable to refugee seekers illegally in a country, a phenomenon not foreseen by the Convention, which focused on a known refugee population. 2 34 Proponents of reform acknowledged these difficulties and sought to implement structural changes consistent with the general goals of the Convention, even though the reforms generally would decrease the number of refugees accepted by the United States, because increasing refugee flows risk backlash legislation undermining the Convention regime. The current proposals have received characterization both as necessary reform aimed at avoiding more draconian limitations and as evidence of the backlash itself.
A. Refugee Allocation Shifts
To this point, refugee allocations have remained relatively constant both in terms of the absolute number of people admitted as refugees and in terms of the regional ceilings. 23 5 While Congress has not yet challenged these ceilings, one Representative expressed displeasure with the current ceilings at the most recent congressional hearings reviewing ceilings proposed by the President. He asked, "Should we continue the [resettlement] programs from the Soviet Union? Should we continue programs in Southeast Asia after all these years, when they are in fact immigration programs rather than refugee programs?" 2 36 So far, the administration has successfully maintained that the high ceilings for the former Soviet Union and East Asia will decrease in coming years as Jews in the former Soviet Union face lesser risks of persecution and the special Indochinese admission program attempting to fulfill American obligations from the Vietnam War fades away, but that family unity concerns compel high admissions for the present. 237 The United States could, however, include relatives of refugees within the general immigration program, while reserving the numbers allocated for refugee admissions to the most deserving applicants. 
B. Streamlining of Asylum Procedures
The Clinton Administration currently contemplates regulations which would directly refer denied asylum applicants to an Immigration Judge rather than force the INS to initiate a separate proceeding before the application goes to an Immigration Judge. 238 The Clinton Administration has also proposed limiting BIA review of decisions of Immigration Judges to cases presenting "novel questions of law or good grounds for appeal." 2 39 Neither of these proposals, however, promises to have much of an effect on streamlining procedures.
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C. Limitations on Admission Through Asylum
These proposals have taken shape in two statutes currently pending before Congress. The first statute represents a combination and modification of previously advanced statutes, and has bipartisan sponsorship in the House of Representatives. 24 1 The second statute represents the proposal of the Clinton Administration, which also enjoys bipartisan sponsorship. 24 2
Preinspection at Foreign Airports
The preinspection provision in the House bill would establish stations at three of the ten foreign airports with the largest number of persons directly departing for the United States 24 3 and at three of the ten foreign airports with the largest number of undocumented immigrants directly departing for the United States 2 44 for preinspection of passengers heading to the United States. By uncovering persons lacking proper documentation at foreign airports, the United States would effectively preclude their passage to the United States by forcing them to pursue their asylum claims in that country.
The preinspection proposal encounters two difficulties which make its implementation prospects dim. First, countries will exhibit great reluctance to allow the United States to prescreen passengers at their airports, especially when one of the primary goals of doing so 238. Refugee Reports, Oct. 29, 1993, at 2-3. 239. Id. at 3. 240. The BIA reviews approximately 2,500 to 3,000 asylum cases a year. Martin, supra n. 234, at 1313-14 (citing BIA data). In fact, many of these cases receive abbreviated treatment already. Limitation of BIA review, then, would only marginally impact on the efficiency of asylum decisionmaking. 243. H.R. 3363, supra n. 242, § 301. 244. Id. The specific airports involved would depend on the volume of passengers headed to the United States, the ability of the airports to handle preinspection, and the willingness of the country to allow preinspection by the United States.
[Vol. 42 centers on burdening that country with more asylum applicants. 24 5 Second, if the country has a record of persecuting refugees or returning refugees to the country of persecution, if the U.S. removed passengers in those countries in a cursory fashion it would effectively violate the Convention, because the preinspection by the U.S. would indirectly result in the return of some legitimate refugees. 246 The law attempts to account for this latter concern by establishing two separate safeguards, which may prove more illusory than real. First, any country the U.S. establishes a preinspection station in must maintain "practices and procedures ... in accordance with" the Convention. 247 Second, the country must not have served as the source of a significant number of refugees in the past five years. 
Summary Exclusion
The most debated asylum reform concerns expedited exclusion of persons seeking entry to the United States. The Clinton bill and the House bill take similar approaches to the issue. Any person seeking entry to the United States who presents a document misrepresenting a material fact, or who had presented a document upon boarding but did not present any documents upon arriving at the United States, 24 9 would become excludable. 25 0 Exclusion would occur immediately unless the applicant expressed a desire to apply for asylum. 25 
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The proposal has raised a large number of questions, all of which illustrate that summary exclusion may prove unworkable or unfair (or both). The first centers on the ability of Asylum Officers to fairly make credible fear determinations in places like airports. Empirically, screening officials in other countries attempting these programs have made faulty decisions. 25 This raises grave concerns that the "credible fear" standard erected as an additional hurdle for asylum applicants to leap over could exclude too many people with legitimate refugee claims. Third, neither bill explicitly says that people will receive notification of a right to apply for asylum, 26 3 which creates the possibility that legitimate refugees will face return because they did not know what rights they possessed. Fourth, the lack of the presence of counsel at the credible fear interview (even if the person may consult with another person beforehand) could inhibit the ability of the person to present the strongest possible case for admission into the country under the credible fear test. 26 4 These two objections illustrate the potential that legitimate refugees might prove uniquely susceptible to exclusion, while the people with dubious claims might pass the screening only because they received advance "coaching". Fifth, the limits in the bills on judicial review may not survive constitutional scrutiny. 2 65 Lastly, large-scale summary exclusion may simply encourage people to enter the country through a land border, over which the United States has less control.
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Time Limits for Asylum Applications
The House bill, in addition to the preinspection and summary exclusion provisions, contains proposals for a more complete overhaul of the entire system. The most potentially far-reaching of these changes would require any person wishing to apply for asylum to file a notice of intent to apply for asylum with the INS within 30 days of arrival in the United States, 267 and to file the application itself within 60 days of arrival. 2 68 A person could file for asylum after that time only if the person could present clear and convincing evidence of a change in circumstances in the country of origin making the person newly eligible for refugee status. 2 69 The proposal targets the people who stay in the country for substantial periods of time but only apply for asylum when deportation proceedings commence, largely as a delaying tactic.
Proposals to cut off eligibility for asylum after a set time period have generated fierce controversy. Critics argued that people just ar-614 THE AMERICAN JOURNAL OF COMPARATWE LAW [Vol. 42 riving in the United States would not have sufficient legal acumen to file a notice to apply for asylum so quickly. 2 70 Further, the refusal to hear asylum claims because of an artificially imposed procedural deadline regardless of the potential merits of the claim violates Article 33 of the Convention. 2 71 Proponents have responded that Article 31 places an affirmative duty on refugee seekers to immediately come forward upon entered the country, and that persons failing to do so cannot claim any of the rights granted by the Convention. 2 72 Article 31, however, merely authorizes states to impose "penalties" for not reporting, not return to a country of persecution. 273 Therefore, a rigid time bar of this nature, while an attractive means to strike at questionable asylum claims, does not square with the Convention.
D. Expanded Protection for Refugees
The Convention definition, adopted in the Refugee Act, encompasses a lower percentage of refugees today, because it does not cover victims of generalized violence. 27 4 As a result, countries have come under increasing pressure to adopt policies to assist the people who do not qualify as refugees under the Convention. The United States has taken some steps in this regard, particularly when it can do so without making any open-ended commitment to admitting a large number of people into the country.
The United States remains the leading contributor to the U.N. High Commissioner for Refugees, whose mandate extends to people not strictly refugees under the Convention. 2 75 Also, in 1990 the United States passed an amendment giving the Attorney General discretion to extend "temporary protected status" (which prevents deportation) to nationals of states where either "(A) the Attorney General finds that there is an ongoing armed conflict...," "(B) ... there has been an earthquake, flood, drought, epidemic, or other environmental disaster...," or "(C) the Attorney General finds that there exist extraordinary and temporary conditions... ."276 Currently, the United
